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for Lotteries, Waiting Lists
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One of the most rewarding moments in the development of affordable 

multifamily housing is watching the elation of residents as they move into a 

new apartment home.

After the arduous task of finding a project, putting 

the funding together, managing the construction, 

etc., it may seem that selecting eligible households 

would be the easy part. What one discovers, however, 

is that with such a high demand and so little supply, 

deciding who gets to live in one of the scarce 

affordable housing units can be daunting. Add in the 

pressure of special requests from advocates, board 

members, partners, politicians and others, the 

process can be downright overwhelming.

Those managing the application process often ask, 

“How can I decide who gets a new home today and 

who does not?” The good news is it usually is not 

up to those managing the lottery or the selection 

process to decide who is offered a unit when there 

is a clear tenant selection plan and lottery protocol 

in place. It is not personal and, so long as it is 

kept impartial, the process can be administered 

fairly and in compliance with applicable program 

and fair housing requirements. While specific 

requirements may vary from state to state and 

program to program, below are some practical and 

legal tips to keep in mind when holding a lottery for 

housing units.

Know the Purpose
The purpose of a lottery is to determine the order 

applicants will be placed on a waiting list. It does 

not determine eligibility nor is it a guarantee that 

a unit will be offered. A lottery is simply a tool to 

help maintain an orderly and safe application intake 

process.

If the volume of anticipated applications is low 

compared to the number of units being offered, a 

lottery may not be appropriate. With a lottery 

system, applications are accepted in specified ways 

over an identified period often referred to as the 

application period. A lottery avoids people “camping 

out” to be the first on the waiting list because anyone 

who submits a completed application during the 
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application period has the same opportunity to be at 

the top of the list, which also helps ensure the disabled 

have equal access to waiting list placement.

A lottery is (or at least should be) completely objective. 

Names or ticket numbers assigned to names are 

randomly drawn and placed on the waiting list in the 

order selected. This objectivity minimizes the risk of 

fair housing or misrepresentation claims arising from 

the tenant selection process and reduces external 

pressures to put a particular person into an available 

unit as a “favor” or because of a “special” circumstance.

Have a Plan
Whether the lottery is for a new lease up or the opening 

of an existing waiting list, the rules for submitting 

an application and how the lottery is to be conducted 

should be clearly and accurately stated in a written 

tenant selection plan and/or lottery protocol and well 

published.

Advertising the lottery should take into account 

applicable municipal or program requirements (so check 

your regulatory agreements) and the requirements of 

any federal fair housing marketing plan for the project. 

Marketing the opening of a waiting list is one of the 

first steps in ensuring that projects are “open to the 

public,” a requirement of the LIHTC program and most 

HUD programs. 

Of critical importance is determining how and when 

applications will be accepted for inclusion in the lottery, 

which requires a delicate balancing of competing 

priorities. As for timing, if the application period is too 

short, disabled and limited English proficient house-

holds may be disadvantaged, thus posing a risk of a 

fair housing claim. If the application period is too long, 

the development could be overwhelmed with the sheer 

volume of applications. In San Francisco, for example, 

it is common to receive between 5,000 and 8,000 

applications in a three-week application period and a 

significant amount of time and resources are required 

for even a cursory review of that many.

When deciding how long to leave the application period 

open, owners should evaluate the number of units 

available, the number of applications typically received 

in the area and what is a reasonable amount of time 

for disabled and limited English proficient individuals 

to learn of the potential housing opportunity and, if 

needed, obtain assistance in completing and submitting 

applications.

Another key element for the lottery protocol is how 

applications will be accepted. Will applications be 

accepted in person, online and/or by mail? Where 

will they be accepted? Possibilities include at the site, 

a corporate office or a more centralized temporary 

location. What is deemed acceptance: receipt, postmark 

or transmission?

There are risks and benefits for every option. For 

example, in-person acceptance with a date and time 

stamp on the application is the most foolproof method 

of ascertaining timely submission, but may not be the 

most accessible option. Online applications may be 

the most accessible for mobility-impaired applicants, 

but the most difficult methodology for limited English 

proficient individuals or the homeless. Accepting 

applications at the site may be the most intuitive, but 

if the site is not yet staffed or is in a remote location, 

directing applications elsewhere may be more 

appropriate. The written lottery protocol must be clear 

as to what is required for an application to be accepted 

and considered timely for inclusion in the lottery. 

The lottery protocol should also address how prefer-

ences will be applied to the waiting list. Preferences 

affect the order of an applicant on a waiting list. Common 

preferences at LIHTC and HUD projects are live/work 

preferences, especially where local money was used in 

developing or rehabilitating the project. Assuming the 
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preference otherwise complies with fair housing laws 

and does not have a disparate impact on any particu-

lar protected classification, the lottery protocol must 

state objective criteria as to how eligibility for a pref-

erence will be determined and then how qualification 

for a preference will be taken into consideration in the 

lottery process. Will one lottery be held, with a result-

ing unfiltered rank of all applicants, who then will be 

sorted into different preference lists according to eli-

gibility? Will those with a preference simply get more 

“chances” in the lottery–one “ticket” for the application 

and an additional “ticket” for each preference for which 

the household qualifies? There is no “right” answer 

unless an applicable regulatory agreement or subsidy 

program requires a specific protocol, but the process 

must be objective and clearly disclosed.

Be Transparent
A common challenge to lotteries is that someone 

“cheated.” With the scarcity of affordable housing for 

low-income households or special needs populations 

in some areas, advocates and applicants are looking 

for every opportunity to secure a place in an affordable 

housing development. Unfortunately, some will use 

allegations of lottery or waiting list mismanagement 

to gain an advantage for a particular household. While 

such tactics are rare, they do occur and the easiest way 

to avoid them is to be absolutely transparent in how the 

lottery is conducted. 

One option is to conduct the lottery publicly. While this 

is the ultimate solution for transparency, it has several 

logistical problems. Where and when can it be held? 

How many are likely to attend? How will you contend 

with the emotions of those who are not selected for 

the waiting list or who are so far down on the waiting 

list the chances of obtaining housing are slim to 

nonexistent? Another option is to conduct the lottery 

with a limited number of observers such as government 

officials, representatives from local nonprofits and/or 

tenant advocates. A third option is to have a completely 

independent third party conduct the lottery and 

“certify” the results. 

Be Consistent, but Mindful
No matter how or where a lottery is conducted or who 

administers the process, owners must ensure they 

can prove the process was conducted in accordance 

with the applicable written lottery protocol. If the 

lottery protocol is not followed, the owner is exposed 

to potential legal claims for misrepresentation or 

unfair business practices under state statutes such 

as California’s Unfair Competition Law. While it 

is unlikely that an unsuccessful applicant would 

ultimately prevail in a lawsuit raising such claims, the 

costs of defense could be significant and, depending on 

when brought and what is alleged, may delay occupancy 

of the property. 

The best protection against claims of misrepresentation 

or fair housing violations is consistently following 

the approved tenant selection plan and published 

lottery protocol. Doing so also gives those managing 

the waiting list process an easy response when asked 

if they can find housing for a “special” case. All 

applicants are “special” to someone or for some reason 

and, if the process is objective and transparent, there 

is no opportunity to “do something” for a particular 

applicant. If there are no deviations from the tenant 

selection plan or lottery protocol, no one can allege 

favoritism, bias or discrimination. 

Be mindful, however, that the disabled may need a 

change in the tenant selection process if doing so may 

be necessary to provide them with equal access to 

the housing opportunity despite their disability. This 

is a tricky area because the accommodation being 

requested must be needed because of the disability. 

Just because someone is disabled does not necessarily 

mean that a change is warranted, especially if the 

lottery protocol was developed with the needs of the 

disabled in mind, but each request must be considered 
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on a case-by-case basis and processed in accordance 

with applicable fair housing laws.

A lottery can be a very effective tool for safely and 

equitably managing the application intake process, 

but requires consideration of both legal requirements 

and practical concerns. Owners and operators must 

take into account the location of the development, 

the number of units available, the applicable subsidy 

programs and the resources of the project. If the lottery 

protocol is both fair and feasible, however, it may be 

the most impartial way to determine who receives the 

benefit of a completed affordable housing project. ;

Karen McCay is the managing partner of Pahl & McCay, a Profes-
sional Law Corporation which represents, among others, owners 
and operators of affordable housing throughout California and 
Washington. Her email is kmccay@pahl-mccay.com. 

Editor’s note: 
The information discussed in this article is general in nature and is 
not intended to be legal advice. It is intended to assist owners and 
operators in understanding this issue area, but it may not apply 
to the specific fact circumstances or business situations of all. You 
may need to consult applicable federal, state and local laws and 
applicable regulatory agreements for any specific project or concern. 
For specific legal advice, consult your attorney.
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